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SUPPLEMENTARY INFORMATION:

Background

This document amends the Income Tax
Regulations (26 CFR part 1) under section
141 of the Internal Revenue Code (Code)
by providing rules on the application of the
private activity bond tests to refunding is-
sues. This document also amends the In-
come Tax Regulations under sections 145,
149 and 150 by providing rules on certain
related matters.

On May 14, 2003, the IRS published in
the Federal Register a notice of proposed
rulemaking (REG–113007–99, 2003–1

C.B. 1004 [68 FR 25845]) (the proposed
regulations) relating to the matters ad-
dressed in this Treasury decision. A
public hearing on the proposed regula-
tions was scheduled for September 9,
2003. However, the public hearing was
cancelled because no requests to speak
were received. Written comments on the
proposed regulations were received. After
consideration of all the written comments,
the proposed regulations are adopted as
revised by this Treasury decision (the final
regulations). The revisions are discussed
below.

Explanation of Provisions

A. Introduction

In general, under section 103, gross in-
come does not include the interest on any
State or local bond. However, this ex-
clusion does not apply to private activity
bonds (other than certain qualified bonds).
Section 141(a) defines a private activity
bond as any bond issued as part of an is-
sue that meets either (1) the private busi-
ness use test in section 141(b)(1) and the
private security or payment test in section
141(b)(2) (the private business tests) or (2)
the private loan financing test in section
141(c) (the private business tests and the
private loan financing test are referred to
collectively as the “private activity bond
tests”).

The private business use test is met if
more than 10 percent of the proceeds of an
issue are to be used for any private busi-
ness use. Section 141(b)(6) defines private
business use as use directly or indirectly in
a trade or business that is carried on by any
person other than a governmental unit.

The private security or payment test is
met if the payment of the principal of, or
the interest on, more than 10 percent of
the proceeds of an issue is directly or in-
directly (1) secured by an interest in prop-
erty used or to be used for a private busi-
ness use, (2) secured by an interest in pay-
ments in respect of such property, or (3) to
be derived from payments, whether or not
to the issuer, in respect of property, or bor-
rowed money, used or to be used for a pri-
vate business use.

The private loan financing test is satis-
fied if more than the lesser of $5 million
or 5 percent of the proceeds of an issue are
to be used to make or finance loans to per-
sons other than governmental units.

On January 16, 1997, final regulations
(T.D. 8712, 1997–1 C.B. 15) relating to
the definition of private activity bonds
and related rules under sections 103, 141,
142, 144, 145, 147, 148, and 150 were
published in the Federal Register (62 FR
2275) (the 1997 regulations). Under the
1997 regulations, the amount of private
business use of property financed by an
issue is equal to the average percentage of
private business use of that property dur-
ing a defined measurement period. The
measurement period begins on the later
of the issue date of the issue or the date
that the property is placed in service and
ends on the earlier of the last date of the
reasonably expected economic life of the
property or the latest maturity date of any
bond of the issue financing the property
(determined without regard to any optional
redemption dates). In general, under the
1997 regulations, the amount of private
security or private payments is determined
by comparing the present value of the
private security or private payments to
the present value of the debt service to be
paid over the term of the issue, using the
bond yield as the discount rate. The 1997
regulations reserve §1.141–13 for rules
regarding the application of the private
business tests and the private loan financ-
ing test to refunding issues.

B. Application of Private Activity Bond
Tests to Refunding Issues

1. In general

The proposed regulations provide that,
in general, a refunding issue and a prior
issue are tested separately under section
141. Thus, the determination of whether
a refunding issue consists of private ac-
tivity bonds generally does not depend on
whether the prior issue consists of private
activity bonds.

Commentators supported this separate
testing principle. The final regulations re-
tain this approach.
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2. Allocation of proceeds

The proposed regulations provide that,
in applying the private business tests and
the private loan financing test to a refund-
ing issue, the proceeds of the refunding is-
sue are allocated to the same purpose in-
vestments (including any private loan un-
der section 141(c)) and expenditures as the
proceeds of the prior issue.

Comments were not received on this al-
location provision. The final regulations
retain this rule.

3. Measurement of private business use

The proposed regulations generally
provide that the amount of private busi-
ness use of a refunding issue is determined
based on the separate measurement period
for the refunding issue under §1.141–3(g)
(for example, without regard to any private
business use that occurred before the issue
date of the refunding issue). Thus, for in-
stance, if an issuer refunds a taxable bond
or an exempt facility bond, any private
business use of the refinanced facilities
before the issue date of the refunding is-
sue is disregarded in applying the private
business use test to the refunding issue.

In the case of a refunding issue that re-
funds a prior issue of governmental bonds,
however, the amount of private business
use is generally determined based on a
combined measurement period. For pur-
poses of the proposed regulations, a gov-
ernmental bond is any bond that, when is-
sued, purported to be either a governmen-
tal bond, as defined in §1.150–1(b), or a
qualified 501(c)(3) bond, as defined in sec-
tion 145(a). The combined measurement
period is the period that begins on the first
day of the measurement period (as defined
in §1.141–3(g)) for the prior issue (or the
first issue of governmental bonds in the
case of a series of refundings of govern-
mental bonds) and ends on the last day of
the measurement period for the refunding
issue.

As an alternative to the combined mea-
surement period approach, the proposed
regulations permit issuers to measure pri-
vate business use based on the separate
measurement period of the refunding is-
sue, but only if the prior issue of govern-
mental bonds does not meet the private
business use test during a shortened mea-
surement period. The shortened measure-

ment period begins on the first day of the
measurement period of the prior issue (or
the first issue of governmental bonds in the
case of a series of refundings of govern-
mental bonds) and ends on the issue date of
the refunding issue. Whether a prior issue
meets the private business use test during
the shortened measurement period is deter-
mined based on the actual use of proceeds,
without regard to the reasonable expecta-
tions test of §1.141–2(d).

Commentators suggested that the pro-
posed regulations be modified with respect
to governmental bonds: (1) to delete the
shortened measurement period concept;
(2) to provide, absent any evidence to the
contrary, and subject to general anti-abuse
rules, a presumption that an issuer did not
exceed the ten percent private business use
limit; and (3) to specify that the amount
of private business use of the refunding
issue is the amount of private business use
during either the separate measurement
period for the refunding issue or the com-
bined measurement period.

These commentators suggested that a
separate measurement period approach
would not allow an issuer to increase
the amount of private business use without
jeopardizing the tax exemption of the prior
issue, and thus an issuer generally should
be permitted to measure private business
use of a refunding issue using a separate
measurement period. Nevertheless, these
commentators suggested that the regula-
tions include a general anti-abuse rule.
They noted, for example, that a separate
measurement period approach could per-
mit an issuer to have an additional ten
percent of private business use in con-
nection with a refunding issue after the
period of limitations for the prior bonds
has run. These commentators suggested
that, in such a situation, it would be fair
to consider the refunding issue to be an
abuse if the issuer is deliberately trying to
exploit the private business use limit.

The final regulations retain the basic ap-
proach of the proposed regulations to mea-
suring private business use. The final reg-
ulations do not adopt the suggestions to
delete the shortened measurement period
concept and to provide that private busi-
ness use may be measured during either a
separate or combined measurement period.
These suggestions are not adopted because
they could result in more private business
use than otherwise would be permitted af-

ter the expiration of the period of limita-
tions for the prior issue.

The final regulations do not adopt the
suggestion to create a presumption that
the private business use limit was not ex-
ceeded with respect to prior bonds. It is
not clear such a presumption is warranted
in all cases.

The final regulations also do not adopt
the suggestion to add an anti-abuse rule.
The IRS and Treasury Department have
concluded that the bright-line rule in
the proposed regulations for determining
when issuers must apply a combined mea-
surement period and when issuers may
apply either a combined measurement pe-
riod or a separate measurement period is
an appropriate methodology for measur-
ing the private business use of a refunding
issue and provides more administrative
certainty than would be provided by an
anti-abuse rule.

Commentators expressed concern re-
garding an issuer’s ability to establish the
amount of private business use during a
combined measurement period if the pe-
riod begins a significant amount of time
before the refunding bonds are issued.
They noted that, in some cases, the re-
funded bonds may have been issued as
many as twenty years or more before the
refunding bonds are issued. These com-
mentators stated that document retention
policies vary by issuer and retaining or
locating the necessary information over
such long periods of time may be difficult.

The final regulations apply prospec-
tively and only to refunding bonds that
are subject to the 1997 regulations. In
general, under §1.141–15, the 1997 reg-
ulations apply to refunding bonds only
if, among other requirements, (1) the re-
funded bonds were originally issued on
or after May 16, 1997, (2) the weighted
average maturity of the refunding bonds is
longer than the weighted average maturity
of the refunded bonds, or (3) the issuer
chooses to apply the 1997 regulations to
the refunding bonds. Thus, the final reg-
ulations will not apply to any refunding
of bonds originally issued before May
16, 1997, unless the issuer extends the
weighted average maturity of the prior
bonds or otherwise chooses to have the
1997 regulations apply to the refunding
bonds (or an earlier issue of bonds).

In addition, to address commentators’
concerns, the final regulations provide
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transitional relief for refundings of bonds
originally issued before May 16, 1997 (the
effective date of the 1997 regulations).
Specifically, the final regulations provide
that, if the prior issue (or, in the case
of a series of refundings of governmen-
tal bonds, the first issue of governmental
bonds in the series) was issued before May
16, 1997, then the issuer, at its option, may
treat the combined measurement period
as beginning on the date (the transition
date) that is the earlier of (1) December
19, 2005, or (2) the first date on which the
prior issue (or an earlier issue in the case
of a series of refundings of governmental
bonds) became subject to the 1997 regula-
tions. This transitional relief, which was
not contained in the proposed regulations,
has been added to the final regulations in
response to concerns expressed by com-
mentators regarding an issuer’s ability
to establish the amount of private busi-
ness use during a combined measurement
period if the period begins a significant
amount of time before the refunding bonds
are issued.

Some commentators requested guid-
ance on how the private business tests
apply to the shortened and combined mea-
surement periods for refundings of bonds
originally issued before the effective date
of the Tax Reform Act of 1986, 100 Stat.
2085 (the 1986 Act), if the refunding does
not qualify for transitional relief under the
1986 Act or prior law. Specifically, com-
mentators requested guidance on whether
(1) the ten-percent private business use
limitation under the 1986 Act or (2) the
applicable private business use limitation
under prior law (for example, the 25-per-
cent limitation under the Internal Revenue
Code of 1954) applies in the case of a
non-transitioned refunding of a bond is-
sued under law in effect prior to the 1986
Act. The final regulations clarify in an ex-
ample that the 1986 Act limitations apply
to the shortened and combined measure-
ment periods. The issuer, however, may
treat these periods as beginning on the
transition date described above.

4. Measurement of private security and
private payments

Under the proposed regulations, if the
amount of private business use is deter-
mined based on the separate measurement
period for the refunding issue, then the

amount of private security and private
payments allocable to the refunding issue
is determined under §1.141–4 by treating
the refunding issue as a separate issue. On
the other hand, if the amount of private
business use is determined based on a
combined measurement period, then the
amount of private security and private pay-
ments allocable to the refunding issue is
determined under §1.141–4 by treating the
refunding issue and all earlier issues taken
into account in determining the combined
measurement period as a combined issue.
The proposed regulations contain specific
rules for determining the present value of
the debt service on, and the private secu-
rity and private payments allocable to, a
combined issue.

Commentators requested clarification
regarding how the private security or pay-
ment test applies under the combined issue
methodology in the case of a refunding
of only a portion of the original principal
amount of a prior issue. The final regula-
tions clarify that, in these circumstances,
(1) the refunded portion of the prior issue
is treated as a separate issue and (2) any
private security or private payments with
respect to the prior issue are allocated rat-
ably between the combined issue and the
unrefunded portion of the prior issue in a
consistent manner based on relative debt
service.

The proposed regulations also permit
an issuer to use the yield on a prior issue
of governmental bonds to determine the
present value of private security or private
payments under arrangements that were
not entered into in contemplation of the re-
funding issue. For this purpose, any ar-
rangement that was entered into more than
one year before the issue date of the re-
funding issue will be treated as not entered
into in contemplation of the refunding is-
sue.

Comments were not received on this
special rule for arrangements not entered
into in contemplation of the refunding is-
sue. The final regulations retain this pro-
vision.

5. Multipurpose issue allocations

Section 1.148–9(h) permits an issuer to
use a reasonable, consistently applied allo-
cation method to treat the portion of a mul-
tipurpose issue allocable to a separate pur-
pose as a separate issue for certain of the

arbitrage provisions of section 148. Sec-
tion 1.141–13(d) of the proposed regula-
tions allows an issuer to apply §1.148–9(h)
to a multipurpose issue for certain pur-
poses under section 141. An allocation
will not be reasonable for this purpose if it
achieves more favorable results under sec-
tion 141 than could be achieved with ac-
tual separate issues. In addition, alloca-
tions under the proposed regulations and
§1.148–9(h) must be consistent for pur-
poses of sections 141 and 148. The pro-
posed regulations do not permit allocations
for purposes of section 141(c)(1) (relating
to the private loan financing test) or sec-
tion 141(d)(1) (relating to certain restric-
tions on acquiring nongovernmental out-
put property).

Commentators supported the multipur-
pose allocation provisions in the proposed
regulations. The final regulations retain
those provisions. Commentators also re-
quested clarification that an allocation
under §1.141–13(d) may be made at any
time. The final regulations provide that
an allocation under §1.141–13(d) may be
made at any time, but once made may not
be changed. The final regulations also pro-
vide that the issue to be allocated and each
of the separate issues under the allocation
must consist of one or more tax-exempt
bonds. Thus, an allocation of a multi-
purpose issue into two or more separate
issues is not permitted under §1.141–13(d)
if, at the time of the allocation, the issue to
be allocated or any of the separate issues
under the allocation consists of taxable
private activity bonds.

6. Application of reasonable expectations
test to certain refunding bonds

Section 1.141–2(d) provides that an is-
sue consists of private activity bonds if the
issuer (1) reasonably expects, as of the is-
sue date, that the issue will meet either
the private business tests or the private
loan financing test, or (2) takes a deliberate
action, subsequent to the issue date, that
causes the conditions of either the private
business tests or the private loan financing
test to be satisfied. Section 1.141–2(d)(3)
provides, in general, that a deliberate ac-
tion is any action taken by the issuer that is
within its control.

The proposed regulations provide that
an action that would otherwise cause a re-
funding issue to satisfy the private busi-
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ness tests or the private loan financing test
is not taken into account under the reason-
able expectations test of §1.141–2(d) if (1)
the action is not a deliberate action within
the meaning of §1.141–2(d)(3), and (2) the
weighted average maturity of the refund-
ing bonds is not greater than the remain-
ing weighted average maturity of the prior
bonds.

Commentators suggested that the lim-
itation on the weighted average maturity
of the refunding bonds to the remaining
weighted average maturity of the prior
bonds could penalize issuers for issuing
shorter-term obligations initially, or pro-
vide an incentive to issue longer-term
obligations initially. These commentators
requested that the weighted average matu-
rity of the refunding bonds be limited only
to 120 percent of the weighted average
reasonably expected economic life of the
property financed by the prior bonds. The
final regulations amend this provision to
provide that the weighted average matu-
rity of the refunding bonds may not exceed
the weighted average reasonably expected
economic life of the property financed by
the prior bonds.

Commentators also requested that an
example illustrating this provision be
added to the regulations. The final regula-
tions add such an example.

7. Refundings of certain general
obligation bonds

Section 1.141–2(d)(5) provides that the
determination of whether bonds of an is-
sue are private activity bonds may be based
solely on the issuer’s reasonable expec-
tations as of the issue date (and not on
whether there are any subsequent deliber-
ate actions) if, among other requirements,
the issue is an issue of general obligation
bonds of a general purpose governmental
unit that finances at least 25 separate pur-
poses.

Commentators suggested that a refund-
ing issue should not consist of private ac-
tivity bonds if the prior issue meets the re-
quirements of §1.141–2(d)(5). The final
regulations adopt this comment.

C. Treatment of Issuance Costs Financed
by Prior Issue of Qualified 501(c)(3)
Bonds

Under the 1997 regulations, the use of
proceeds of an issue of qualified 501(c)(3)

bonds to pay issuance costs of the issue is
treated as a private business use. The pro-
posed regulations provide that, solely for
purposes of applying the private business
use test to a refunding issue, the use of pro-
ceeds of the prior issue (or any earlier issue
in a series of refundings) to pay issuance
costs of the prior issue (or the earlier issue)
is treated as a government use.

Comments were not received on this
provision. The final regulations retain this
rule.

D. Limitation on Advance Refundings of
Private Activity Bonds

Under section 149(d)(2), interest on a
bond is not excluded from gross income
if any portion of the issue of which the
bond is a part is issued to advance refund
a private activity bond (other than a quali-
fied 501(c)(3) bond). The proposed regu-
lations provide that, for purposes of sec-
tion 149(d)(2), the term private activity
bond includes a qualified bond described
in section 141(e) (other than a qualified
501(c)(3) bond), regardless of whether the
refunding issue consists of private activity
bonds under the proposed regulations. The
proposed regulations also provide that, for
purposes of section 149(d)(2), the term pri-
vate activity bond does not include a tax-
able bond. Section 1.150–1(b) defines tax-
able bond as any obligation the interest on
which is not excludable from gross income
under section 103.

Commentators recommended that the
regulations be modified to permit a tax-ex-
empt private activity bond to be advance
refunded by a governmental bond if the
nongovernmental entity’s participation in
the financing has been terminated and the
only beneficiary of the financing is the
governmental unit. Based on the plain lan-
guage of section 149(d)(2) and the policies
underlying that Code provision, the final
regulations do not adopt this comment.

Effective Date

The final regulations apply to bonds
that are (1) sold on or after February 17,
2006, and (2) subject to the 1997 regula-
tions.

Special Analyses

It has been determined that this Trea-
sury decision is not a significant regula-

tory action as defined in Executive Order
12866. Therefore, a regulatory assessment
is not required. It has also been determined
that section 553(b) of the Administrative
Procedure Act (5 U.S.C. chapter 5) does
not apply to these regulations, and because
the regulations do not impose a collection
of information on small entities, the Regu-
latory Flexibility Act (5 U.S.C. chapter 6)
does not apply.

Drafting Information

The principal authors of these regu-
lations are Johanna Som de Cerff and
Laura W. Lederman, Office of Chief
Counsel (Tax-Exempt and Government
Entities), Internal Revenue Service and
Stephen J. Watson, Office of Tax Legisla-
tive Counsel, Department of the Treasury.
However, other personnel from the IRS
and Treasury Department participated in
their development.

* * * * *

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is amended
as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation for
part 1 continues to read, in part, as follows:

Authority: 26 U.S.C. 7805 * * *
Par. 2. Section 1.141–0 is amended

by adding entries to the table in numerical
order for §§1.141–13 and 1.141–15(j) to
read as follows:

§1.141–0 Table of contents

* * * * *

§1.141–13 Refunding issues.

(a) In general.
(b) Application of private business use

test and private loan financing test.
(1) Allocation of proceeds.
(2) Determination of amount of private

business use.
(c) Application of private security or

payment test.
(1) Separate issue treatment.
(2) Combined issue treatment.
(3) Special rule for arrangements not

entered into in contemplation of the re-
funding issue.
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(d) Multipurpose issue allocations.
(1) In general.
(2) Exceptions.
(e) Application of reasonable expecta-

tions test to certain refunding bonds.
(f) Special rule for refundings of certain

general obligation bonds.
(g) Examples.

* * * * *

§1.141–15 Effective dates.

* * * * *
(j) Effective dates for certain regula-

tions relating to refundings.

* * * * *
Par. 3. In §1.141–1, paragraph (b) is

amended by revising the definition of gov-
ernmental bond to read as follows:

§1.141–1 Definitions and rules of general
application.

* * * * *
(b) * * *
Governmental bond has the same mean-

ing as in §1.150–1(b), except that, for pur-
poses of §1.141–13, governmental bond is
defined in §1.141–13(b)(2)(iv).

* * * * *
Par. 4. Section 1.141–13 is added to

read as follows:

§1.141–13 Refunding issues

(a) In general. Except as provided in
this section, a refunding issue and a prior
issue are tested separately under section
141. Thus, the determination of whether
a refunding issue consists of private ac-
tivity bonds generally does not depend on
whether the prior issue consists of private
activity bonds.

(b) Application of private business use
test and private loan financing test—(1)
Allocation of proceeds. In applying the
private business use test and the private
loan financing test to a refunding issue, the
proceeds of the refunding issue are allo-
cated to the same expenditures and pur-
pose investments as the proceeds of the
prior issue.

(2) Determination of amount of private
business use—(i) In general. Except as
provided in paragraph (b)(2)(ii) of this sec-
tion, the amount of private business use
of a refunding issue is determined under

§1.141–3(g), based on the measurement
period for that issue (for example, without
regard to any private business use that oc-
curred prior to the issue date of the refund-
ing issue).

(ii) Refundings of governmental bonds.
In applying the private business use test to
a refunding issue that refunds a prior issue
of governmental bonds, the amount of pri-
vate business use of the refunding issue is
the amount of private business use—

(A) During the combined measurement
period; or

(B) At the option of the issuer, during
the period described in paragraph (b)(2)(i)
of this section, but only if, without re-
gard to the reasonable expectations test of
§1.141–2(d), the prior issue does not sat-
isfy the private business use test, based on
a measurement period that begins on the
first day of the combined measurement pe-
riod and ends on the issue date of the re-
funding issue.

(iii) Combined measurement pe-
riod—(A) In general. Except as pro-
vided in paragraph (b)(2)(iii)(B) of this
section, the combined measurement pe-
riod is the period that begins on the first
day of the measurement period (as de-
fined in §1.141–3(g)) for the prior issue
(or, in the case of a series of refundings of
governmental bonds, the first issue of gov-
ernmental bonds in the series) and ends on
the last day of the measurement period for
the refunding issue.

(B) Transition rule for refundings of
bonds originally issued before May 16,
1997. If the prior issue (or, in the case
of a series of refundings of governmen-
tal bonds, the first issue of governmen-
tal bonds in the series) was issued before
May 16, 1997, then the issuer, at its op-
tion, may treat the combined measurement
period as beginning on the date (the tran-
sition date) that is the earlier of Decem-
ber 19, 2005, or the first date on which
the prior issue (or an earlier issue in the
case of a series of refundings of govern-
mental bonds) became subject to the 1997
regulations (as defined in §1.141–15(b)).
If the issuer treats the combined measure-
ment period as beginning on the transi-
tion date in accordance with this paragraph
(b)(2)(iii)(B), then paragraph (c)(2) of this
section shall be applied by treating the
transition date as the issue date of the earli-
est issue, by treating the bonds as reissued
on the transition date at an issue price equal

to the value of the bonds (as determined
under § 1.148–4(e)) on that date, and by
disregarding any private security or private
payments before the transition date.

(iv) Governmental bond. For purposes
of this section, the term governmental
bond means any bond that, when issued,
purported to be a governmental bond,
as defined in §1.150–1(b), or a quali-
fied 501(c)(3) bond, as defined in section
145(a).

(v) Special rule for refundings of qual-
ified 501(c)(3) bonds with governmental
bonds. For purposes of applying this para-
graph (b)(2) to a refunding issue that re-
funds a qualified 501(c)(3) bond, any use
of the property refinanced by the refunding
issue before the issue date of the refunding
issue by a 501(c)(3) organization with re-
spect to its activities that do not constitute
an unrelated trade or business under sec-
tion 513(a) is treated as government use.

(c) Application of private security or
payment test—(1) Separate issue treat-
ment. If the amount of private business
use of a refunding issue is determined
based on the measurement period for
that issue in accordance with paragraph
(b)(2)(i) or (b)(2)(ii)(B) of this section,
then the amount of private security and
private payments allocable to the refund-
ing issue is determined under §1.141–4 by
treating the refunding issue as a separate
issue.

(2) Combined issue treatment. If the
amount of private business use of a refund-
ing issue is determined based on the com-
bined measurement period for that issue
in accordance with paragraph (b)(2)(ii)(A)
of this section, then the amount of pri-
vate security and private payments alloca-
ble to the refunding issue is determined un-
der §1.141–4 by treating the refunding is-
sue and all earlier issues taken into account
in determining the combined measurement
period as a combined issue. For this pur-
pose, the present value of the private se-
curity and private payments is compared
to the present value of the debt service on
the combined issue (other than debt service
paid with proceeds of any refunding bond).
Present values are computed as of the is-
sue date of the earliest issue taken into ac-
count in determining the combined mea-
surement period (the earliest issue). Ex-
cept as provided in paragraph (c)(3) of this
section, present values are determined by
using the yield on the combined issue as
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the discount rate. The yield on the com-
bined issue is determined by taking into ac-
count payments on the refunding issue and
all earlier issues taken into account in de-
termining the combined measurement pe-
riod (other than payments made with pro-
ceeds of any refunding bond), and based
on the issue price of the earliest issue. In
the case of a refunding of only a portion of
the original principal amount of a prior is-
sue, the refunded portion of the prior issue
is treated as a separate issue and any pri-
vate security or private payments with re-
spect to the prior issue are allocated ratably
between the combined issue and the unre-
funded portion of the prior issue in a con-
sistent manner based on relative debt ser-
vice. See paragraph (b)(2)(iii)(B) of this
section for special rules relating to certain
refundings of governmental bonds origi-
nally issued before May 16, 1997.

(3) Special rule for arrangements not
entered into in contemplation of the re-
funding issue. In applying the private se-
curity or payment test to a refunding issue
that refunds a prior issue of governmental
bonds, the issuer may use the yield on the
prior issue to determine the present value
of private security and private payments
under arrangements that were not entered
into in contemplation of the refunding is-
sue. For this purpose, any arrangement
that was entered into more than 1 year be-
fore the issue date of the refunding issue
is treated as not entered into in contempla-
tion of the refunding issue.

(d) Multipurpose issue allocations—(1)
In general. For purposes of section 141,
unless the context clearly requires other-
wise, §1.148–9(h) applies to allocations

of multipurpose issues (as defined in
§1.148–1(b)), including allocations in-
volving the refunding purposes of the
issue. An allocation under this paragraph
(d) may be made at any time, but once
made may not be changed. An allocation
is not reasonable under this paragraph (d)
if it achieves more favorable results under
section 141 than could be achieved with
actual separate issues. The issue to be
allocated and each of the separate issues
under the allocation must consist of one or
more tax-exempt bonds. Allocations made
under this paragraph (d) and §1.148–9(h)
must be consistent for purposes of section
141 and section 148.

(2) Exceptions. This paragraph (d)
does not apply for purposes of sections
141(c)(1) and 141(d)(1).

(e) Application of reasonable expecta-
tions test to certain refunding bonds. An
action that would otherwise cause a re-
funding issue to satisfy the private busi-
ness tests or the private loan financing test
is not taken into account under the reason-
able expectations test of §1.141–2(d) if—

(1) The action is not a deliberate action
within the meaning of §1.141–2(d)(3); and

(2) The weighted average maturity of
the refunding bonds is not greater than
the weighted average reasonably expected
economic life of the property financed by
the prior bonds.

(f) Special rule for refundings of certain
general obligation bonds. Notwithstand-
ing any other provision of this section, a
refunding issue does not consist of private
activity bonds if—

(1) The prior issue meets the require-
ments of §1.141–2(d)(5) (relating to cer-

tain general obligation bond programs that
finance a large number of separate pur-
poses); or

(2) The refunded portion of the prior
issue is part of a series of refundings of
all or a portion of an issue that meets the
requirements of §1.141–2(d)(5).

(g) Examples. The following examples
illustrate the application of this section:

Example 1. Measuring private business use.
In 2002, Authority A issues tax-exempt bonds
that mature in 2032 to acquire an office building.
The measurement period for the 2002 bonds under
§1.141–3(g) is 30 years. At the time A acquires the
building, it enters into a 10-year lease with a non-
governmental person under which the nongovern-
mental person will use 5 percent of the building in
its trade or business during each year of the lease
term. In 2007, A issues bonds to refund the 2002
bonds. The 2007 bonds mature on the same date
as the 2002 bonds and have a measurement period
of 25 years under §1.141–3(g). Under paragraph
(b)(2)(ii)(A) of this section, the amount of private
business use of the proceeds of the 2007 bonds is
1.67 percent, which equals the amount of private
business use during the combined measurement
period (5 percent of 1/3rd of the 30-year combined
measurement period). In addition, the 2002 bonds do
not satisfy the private business use test, based on a
measurement period beginning on the first day of the
measurement period for the 2002 bonds and ending
on the issue date of the 2007 bonds, because only 5
percent of the proceeds of the 2002 bonds are used
for a private business use during that period. Thus,
under paragraph (b)(2)(ii)(B) of this section, A may
treat the amount of private business use of the 2007
bonds as 1 percent (5 percent of 1/5th of the 25-year
measurement period for the 2007 bonds). The 2007
bonds do not satisfy the private business use test.

Example 2. Combined issue yield computation.
(i) On January 1, 2000, County B issues 20-year
bonds to finance the acquisition of a municipal au-
ditorium. The 2000 bonds have a yield of 7.7500
percent, compounded annually, and an issue price
and par amount of $100 million. The debt service
payments on the 2000 bonds are as follows:

Date Debt Service

1/1/01 $9,996,470
1/1/02 9,996,470
1/1/03 9,996,470
1/1/04 9,996,470
1/1/05 9,996,470
1/1/06 9,996,470
1/1/07 9,996,470
1/1/08 9,996,470
1/1/09 9,996,470
1/1/10 9,996,470
1/1/11 9,996,470
1/1/12 9,996,470
1/1/13 9,996,470
1/1/14 9,996,470

1/1/15 9,996,470
1/1/16 9,996,470
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Date Debt Service

1/1/17 9,996,470
1/1/18 9,996,470
1/1/19 9,996,470
1/1/20 9,996,470

$199,929,400

(ii) On January 1, 2005, B issues 15-year bonds to
refund all of the outstanding 2000 bonds maturing af-
ter January 1, 2005 (in the aggregate principal amount

of $86,500,000). The 2005 bonds have a yield of
6.0000 percent, compounded annually, and an issue

price and par amount of $89,500,000. The debt ser-
vice payments on the 2005 bonds are as follows:

Date Debt Service

1/1/06 $9,215,167
1/1/07 9,215,167
1/1/08 9,215,167
1/1/09 9,215,167
1/1/10 9,215,167
1/1/11 9,215,167
1/1/12 9,215,167
1/1/13 9,215,167
1/1/14 9,215,167
1/1/15 9,215,167
1/1/16 9,215,167
1/1/17 9,215,167
1/1/18 9,215,167
1/1/19 9,215,167
1/1/20 9,215,167

$138,227,511

(iii) In accordance with §1.141–15(h), B chooses
to apply §1.141–13 (together with the other provi-
sions set forth in §1.141–15(h)), to the 2005 bonds.
For purposes of determining the amount of private
security and private payments with respect to the

2005 bonds, the 2005 bonds and the refunded portion
of the 2000 bonds are treated as a combined issue
under paragraph (c)(2) of this section. The yield on
the combined issue is determined in accordance with
§§1.148–4, 1.141–4(b)(2)(iii) and 1.141–13(c)(2).

Under this methodology, the yield on the combined
issue is 7.1062 percent per year compounded annu-
ally, illustrated as follows:

Date

Previous Debt
Service on
Refunded
Portion of
Prior Issue

Refunding
Debt Service

Total Debt
Service

Present Value
on 1/1/00

1/1/00 ($86,500,000.00)
1/1/01 $6,689,793 $6,689,793 6,245,945.33
1/1/02 6,689,793 6,689,793 5,831,545.62
1/1/03 6,689,793 6,689,793 5,444,640.09
1/1/04 6,689,793 6,689,793 5,083,404.58
1/1/05 6,689,793 6,689,793 4,746,135.95
1/1/06 $9,215,167 9,215,167 6,104,023.84
1/1/07 9,215,167 9,215,167 5,699,040.20
1/1/08 9,215,167 9,215,167 5,320,926.00
1/1/09 9,215,167 9,215,167 4,967,898.55
1/1/10 9,215,167 9,215,167 4,638,293.40
1/1/11 9,215,167 9,215,167 4,330,556.57
1/1/12 9,215,167 9,215,167 4,043,237.15
1/1/13 9,215,167 9,215,167 3,774,980.51
1/1/14 9,215,167 9,215,167 3,524,521.90
1/1/15 9,215,167 9,215,167 3,290,680.46
1/1/16 9,215,167 9,215,167 3,072,353.70
1/1/17 9,215,167 9,215,167 2,868,512.26
1/1/18 9,215,167 9,215,167 2,678,195.09
1/1/19 9,215,167 9,215,167 2,500,504.89

2006–4 I.R.B. 335 January 23, 2006



Date

Previous Debt
Service on
Refunded
Portion of
Prior Issue

Refunding
Debt Service

Total Debt
Service

Present Value
on 1/1/00

1/1/20 9,215,167 9,215,167 2,334,603.90

$33,448,965 $138,227,511 $171,676,476 0.00

Example 3. Determination of private payments
allocable to combined issue. The facts are the same
as in Example 2. In addition, on January 1, 2001, B
enters into a contract with a nongovernmental person
for the use of the auditorium. The contract results in
a private payment in the amount of $500,000 on each

January 1 beginning on January 1, 2001, and ending
on January 1, 2020. Under paragraph (c)(2) of this
section, the amount of the private payments allocable
to the combined issue is determined by treating the re-
funded portion of the 2000 bonds ($86,500,000 prin-
cipal amount) as a separate issue, and by allocating

the total private payments ratably between the com-
bined issue and the unrefunded portion of the 2000
bonds ($13,500,000 principal amount) based on rela-
tive debt service, as follows:

Date
Private

Payments

Debt Service on
Unrefunded Portion of

Prior Issue
Debt Service on
Combined Issue

Percentage of Private
Payments Allocable to

Combined Issue
Amount of Private Payments
Allocable to Combined Issue

1/1/01 $500,000 $3,306,677 $6,689,793 66.92% $334,608
1/1/02 500,000 3,306,677 6,689,793 66.92 334,608
1/1/03 500,000 3,306,677 6,689,793 66.92 334,608
1/1/04 500,000 3,306,677 6,689,793 66.92 334,608

1/1/05 500,000 3,306,677 6,689,793 66.92 334,608
1/1/06 500,000 9,215,167 100.00 500,000
1/1/07 500,000 9,215,167 100.00 500,000
1/1/08 500,000 9,215,167 100.00 500,000
1/1/09 500,000 9,215,167 100.00 500,000
1/1/10 500,000 9,215,167 100.00 500,000
1/1/11 500,000 9,215,167 100.00 500,000
1/1/12 500,000 9,215,167 100.00 500,000
1/1/13 500,000 9,215,167 100.00 500,000
1/1/14 500,000 9,215,167 100.00 500,000
1/1/15 500,000 9,215,167 100.00 500,000
1/1/16 500,000 9,215,167 100.00 500,000
1/1/17 500,000 9,215,167 100.00 500,000
1/1/18 500,000 9,215,167 100.00 500,000
1/1/19 500,000 9,215,167 100.00 500,000
1/1/20 500,000 9,215,167 100.00 500,000

$10,000,000 $16,533,385 $171,676,476 $9,173,039

Example 4. Refunding taxable bonds and quali-
fied bonds. (i) In 1999, City C issues taxable bonds to
finance the construction of a facility for the furnishing
of water. The bonds are secured by revenues from the
facility. The facility is managed pursuant to a man-
agement contract with a nongovernmental person that
gives rise to private business use. In 2007, C termi-
nates the management contract and takes over the op-
eration of the facility. In 2009, C issues bonds to re-
fund the 1999 bonds. On the issue date of the 2009
bonds, C reasonably expects that the facility will not
be used for a private business use during the term of
the 2009 bonds. In addition, during the term of the
2009 bonds, the facility is not used for a private busi-
ness use. Under paragraph (b)(2)(i) of this section,
the 2009 bonds do not satisfy the private business
use test because the amount of private business use
is based on the measurement period for those bonds
and therefore does not take into account any private
business use that occurred pursuant to the manage-
ment contract.

(ii) The facts are the same as in paragraph (i) of
this Example 4, except that the 1999 bonds are issued

as exempt facility bonds under section 142(a)(4). The
2009 bonds do not satisfy the private business use
test.

Example 5. Multipurpose issue. In 2001, State
D issues bonds to finance the construction of two of-
fice buildings, Building 1 and Building 2. D expends
an equal amount of the proceeds on each building.
D enters into arrangements that result in 8 percent of
Building 1 and 12 percent of Building 2 being used
for a private business use during the measurement pe-
riod under §1.141–3(g). These arrangements result
in a total of 10 percent of the proceeds of the 2001
bonds being used for a private business use. In 2006,
D purports to allocate, under paragraph (d) of this sec-
tion, an equal amount of the outstanding 2001 bonds
to Building 1 and Building 2. D also enters into an-
other private business use arrangement with respect
to Building 1 that results in an additional 2 percent
(and a total of 10 percent) of Building 1 being used
for a private business use during the measurement pe-
riod. An allocation is not reasonable under paragraph
(d) of this section if it achieves more favorable re-
sults under section 141 than could be achieved with

actual separate issues. D’s allocation is unreasonable
because, if permitted, it would result in more than 10
percent of the proceeds of the 2001 bonds being used
for a private business use.

Example 6. Non-deliberate action. In 1998, City
E issues bonds to finance the purchase of land and
construction of a building (the prior bonds). On the
issue date of the prior bonds, E reasonably expects
that it will be the sole user of the financed property
for the entire term of the bonds. In 2003, the federal
government acquires the financed property in a con-
demnation action. In 2006, E issues bonds to refund
the prior bonds (the refunding bonds). The weighted
average maturity of the refunding bonds is not greater
than the reasonably expected economic life of the fi-
nanced property. In general, under §1.141–2(d) and
this section, reasonable expectations must be sepa-
rately tested on the issue date of a refunding issue.
Under paragraph (e) of this section, however, the con-
demnation action is not taken into account in apply-
ing the reasonable expectations test to the refunding
bonds because the condemnation action is not a de-
liberate action within the meaning of §1.141–2(d)(3)
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and the weighted average maturity of the refunding
bonds is not greater than the weighted average rea-
sonably expected economic life of the property fi-
nanced by the prior bonds. Thus, the condemnation
action does not cause the refunding bonds to be pri-
vate activity bonds.

Example 7. Non-transitioned refunding of bonds
subject to 1954 Code. In 1985, County F issues bonds
to finance a court house. The 1985 bonds are sub-
ject to the provisions of the Internal Revenue Code
of 1954. In 2006, F issues bonds to refund all of the
outstanding 1985 bonds. The weighted average ma-
turity of the 2006 bonds is longer than the remaining
weighted average maturity of the 1985 bonds. In ad-
dition, the 2006 bonds do not satisfy any transitional
rule for refundings in the Tax Reform Act of 1986,
100 Stat. 2085 (1986). Section 141 and this section
apply to determine whether the 2006 bonds are pri-
vate activity bonds including whether, for purposes
of §1.141–13(b)(2)(ii)(B), the 1985 bonds satisfy the
private business use test based on a measurement pe-
riod that begins on the first day of the combined mea-
surement period for the 2006 bonds and ends on the
issue date of the 2006 bonds.

Par. 5. Section 1.141–15 is amended
by revising paragraphs (b)(1), (c), (d) and
(h) and adding paragraph (j) to read as fol-
lows:

§1.141–15 Effective dates.

* * * * *
(b) Effective dates—(1) In general. Ex-

cept as otherwise provided in this section,
§§1.141–0 through 1.141–6(a), 1.141–9
through 1.141–12, 1.141–14, 1.145–1
through 1.145–2(c), and the definition of
bond documents contained in §1.150–1(b)
(the 1997 regulations) apply to bonds is-
sued on or after May 16, 1997, that are
subject to section 1301 of the Tax Reform
Act of 1986 (100 Stat. 2602).

* * * * *
(c) Refunding bonds. Except as oth-

erwise provided in this section, the 1997
regulations (defined in paragraph (b)(1) of
this section) do not apply to any bonds is-
sued on or after May 16, 1997, to refund a
bond to which those regulations do not ap-
ply unless—

(1) The refunding bonds are subject to
section 1301 of the Tax Reform Act of
1986 (100 Stat. 2602); and

(2)(i) The weighted average maturity of
the refunding bonds is longer than—

(A) The weighted average maturity of
the refunded bonds; or

(B) In the case of a short-term obliga-
tion that the issuer reasonably expects to
refund with a long-term financing (such as
a bond anticipation note), 120 percent of

the weighted average reasonably expected
economic life of the facilities financed; or

(ii) A principal purpose for the issuance
of the refunding bonds is to make one or
more new conduit loans.

(d) Permissive application of regula-
tions. Except as provided in paragraph (e)
of this section, the 1997 regulations (de-
fined in paragraph (b)(1) of this section)
may be applied in whole, but not in part,
to actions taken before February 23, 1998,
with respect to—

(1) Bonds that are outstanding on May
16, 1997, and subject to section 141; or

(2) Refunding bonds issued on or after
May 16, 1997, that are subject to 141.

* * * * *
(h) Permissive retroactive application.

Except as provided in paragraphs (d), (e)
or (i) of this section, §§1.141–1 through
1.141–6(a), 1.141–7 through 1.141–14,
1.145–1 through 1.145–2, 1.149(d)–1(g),
1.150–1(a)(3), the definition of bond doc-
uments contained in §1.150–1(b) and
§1.150–1(c)(3)(ii) may be applied by is-
suers in whole, but not in part, to—

(1) Outstanding bonds that are sold be-
fore February 17, 2006, and subject to sec-
tion 141; or

(2) Refunding bonds that are sold on
or after February 17, 2006, and subject to
section 141.

* * * * *
(j) Effective dates for certain regu-

lations relating to refundings. Except
as otherwise provided in this section,
§§1.141–13, 1.145–2(d), 1.149(d)–1(g),
1.150–1(a)(3) and 1.150–1(c)(3)(ii) apply
to bonds that are sold on or after February
17, 2006, and that are subject to the 1997
regulations (defined in paragraph (b)(1) of
this section).

Par. 6. Section 1.145–0 is amended by
adding an entry to the table in numerical
order for §1.145–2(d) to read as follows:

§1.145–0 Table of contents.

* * * * *

§1.145–2 Application of private activity
bond regulations

* * * * *
(d) Issuance costs financed by prior is-

sue.

Par. 7. In §1.145–2, paragraph (d) is
added to read as follows:

§1.145–2 Application of private activity
bond regulations

* * * * *
(d) Issuance costs financed by prior is-

sue. Solely for purposes of applying the
private business use test to a refunding is-
sue under §1.141–13, the use of proceeds
of the prior issue (or any earlier issue in a
series of refundings) to pay issuance costs
of the prior issue (or the earlier issue) is
treated as a government use.

Par. 8. Section 1.149(d)–1 is amended
by revising paragraph (g) and adding para-
graph (h) to read as follows:

§1.149(d)–1 Limitations on advance
refundings

* * * * *
(g) Limitation on advance refundings

of private activity bonds. Under section
149(d)(2) and this section, interest on a
bond is not excluded from gross income if
any portion of the issue of which the bond
is a part is issued to advance refund a pri-
vate activity bond (other than a qualified
501(c)(3) bond). For this purpose, the term
private activity bond—

(1) Includes a qualified bond described
in section 141(e) (other than a qualified
501(c)(3) bond), regardless of whether the
refunding issue consists of private activity
bonds under §1.141–13; and

(2) Does not include a taxable bond.
(h) Effective dates—(1) In general. Ex-

cept as provided in this paragraph (h), this
section applies to bonds issued after June
30, 1993, to which §§1.148–1 through
1.148–11 apply, including conduit loans
that are treated as issued after June 30,
1993, under paragraph (b)(4) of this sec-
tion. In addition, this section applies to
any issue to which the election described
in §1.148–11(b)(1) is made.

(2) Special effective date for paragraph
(b)(3). Paragraph (b)(3) of this section ap-
plies to any advance refunding issue issued
after May 28, 1991.

(3) Special effective date for paragraph
(f)(3). Paragraph (f)(3) of this section ap-
plies to bonds sold on or after July 8, 1997,
and to any issue to which the election de-
scribed in §1.148–11(b)(1) is made. See
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§1.148–11A(i) for rules relating to certain
bonds sold before July 8, 1997.

(4) Special effective date for paragraph
(g). See §1.141–15 for the applicability
date of paragraph (g) of this section.

Par. 9. Section 1.150–1 is amended by
revising paragraphs (a)(3) and (c)(3)(ii) to
read as follows:

§1.150–1 Definitions.

(a) * * *
(3) Exceptions to general effective date.

See §1.141–15 for the applicability date
of the definition of bond documents con-
tained in paragraph (b) of this section and
the effective date of paragraph (c)(3)(ii) of
this section.

* * * * *
(c) * * *
(3) * * *
(ii) Exceptions. This paragraph (c)(3)

does not apply for purposes of sections
141, 144(a), 148, 149(d) and 149(g).

* * * * *

Mark E. Matthews,
Deputy Commissioner for
Services and Enforcement.

Approved November 23, 2005.

Eric Solomon,
Acting Deputy Assistant

Secretary of the Treasury.

(Filed by the Office of the Federal Register on December 16,
2005, 8:45 a.m., and published in the issue of the Federal
Register for December 19, 2005, 70 F.R. 75028)

Section 446.—General Rule
for Methods of Accounting
26 CFR 1.446–1: General rule for methods of ac-
counting.

May heavy equipment dealers approximate the
cost of their heavy equipment parts inventory us-
ing a replacement cost method? Is so, can heavy
equipment dealers obtain the automatic consent of
the Commissioner to change to the replacement cost
method of accounting? See Rev. Proc. 2006-14,
page 350.

Section 471.—General
Rule for Inventories
26 CFR 1.471–3: Inventories at cost.

May heavy equipment dealers approximate the
cost of their heavy equipment parts inventory using
a replacement cost method of accounting? See Rev.
Proc. 2006-14, page 350.

Section 481.—Adjustments
Required by Changes in
Method of Accounting
26 CFR 1.481–1: Adjustments in general.

Can heavy equipment dealers obtain the automatic
consent of the Commissioner to change to a replace-
ment cost method to approximate the cost of their
heavy equipment parts inventory? If so, is the change
made with a § 481(a) adjustment? See Rev. Proc.
2006-14, page 350.

Section 6050S.—Returns
Relating to Higher
Education Tuition and
Related Expenses
26 CFR 1.6050S–3: Information reporting for pay-
ments of interest on qualified education loans.

A notice provides information to payees/filers who
receive payments of interest on qualified education
loans who are unable to comply with the reporting
requirements for loan origination fees and capitalized
interest under section 6050S of the Code and the reg-
ulations for calendar year 2005 returns. See Notice
2006-5, page 348.

Section 6724.—Waiver;
Definitions and Special
Rules
26 CFR 301.6724–1: Reasonable cause.

A notice explains that a payee/filer who is unable
to comply with the reporting requirements for loan
origination fees and capitalized interest may request
that the Service waive, upon a showing of reasonable
cause under section 6724 and the regulations, any
penalty that might otherwise be imposed under sec-
tions 6721 or 6722 for failure to report these amounts.
See Notice 2006-5, page 348.

Section 7701.—Definitions
26 CFR 301.7701–2: Business entities; definitions.

T.D. 9235

DEPARTMENT OF
THE TREASURY
Internal Revenue Service
26 CFR Part 301

Classification of Certain
Foreign Entities

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Final regulations and temporary
regulations.

SUMMARY: This document contains final
and temporary regulations relating to cer-
tain business entities included on the list
of foreign business entities that are always
classified as corporations for Federal tax
purposes.

DATES: Effective Date: These regulations
are effective on December 16, 2005.

Applicability Date: For the dates of
applicability of these regulations, see
§301.7701–2(e)(4).

FOR FURTHER INFORMATION
CONTACT: Ronald M. Gootzeit, (202)
622–3860 (not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

On April 14, 2005, the IRS and Trea-
sury Department published in the Federal
Register temporary regulations (T.D.
9197, 2005–18 I.R.B. 985 [70 FR 19697])
and a notice of proposed rulemaking
(REG–148521–04, 2005–18 I.R.B. 995
[70 FR 19722] under section 7701 of
the Internal Revenue Code (Code). The
regulations added certain foreign busi-
ness entities to the list of entities in
§301.7701–2(b)(8) (the per se corpora-
tion list) in response to the adoption by
the Council of the European Union of
a Council Regulation (2157/2001 2001
O.J. (L 294)) permitting a new business
entity, the European public limited li-
ability company (Societas Europaea or
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